- June 23, 1972

Honorzble James S, Ushijima
" Cocunty Clerk

‘County of Maui
- Wailuiu, Maui, Hawail

Re: Cualification of Potentiazl
Candidate, Mrs. P2gzy S. L.
. Ross. for tha 0ific2 of Maver

Dear Sir:

‘*his 1§ in response to you: request for an opinion
regarding the qualification of potential candidatz Mrs. Peggy
S. L. Ress for the 0ffice of Mayor., This office has been
apprised of the £ollowing fsects as to the qualification of
~ Mrs. Ross as a resideant in thiys Comty:

1. Mrs. Peggy S. L. Rosa, of 2094 Pakahi
Street, Wailuku, establicshed hexr residency in
the County of Maui in February, 1971, and has
lived here coatinuously since that timas., To
this date, she has been a resideat cf the County
for lass than 12 months; and

2. She registered as a voter in the County
of Maui on May 24, 1572.

Section 7-2 of the Charter of the County of M2ui, in
pertinent part, states:

"Aay citizen of the United States not
less than thirty (30) years of age who has
been a voter of tha county for at least three
years oricr to his election shall be eligible
to £111 the ofiice of mayor.'" (Cmphasis added.)
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Under the provisions of this gection, Mrs. Ross is
clearly not eligible to £i11 the Office of Maycr. However,
this office is of th2 opinicn that gection 7-2 is violative
of the Equal protecticn Clause of the Comnstitution of the

United States.

Wwhether a statute stands in viclation of the Equal
Protection Clause involves essentially an examination of
three criteria: ''the character of the classification in
question; the $udividual interests afl cted by the classi-
fication; and the governmental inters

ala Y orm

of the classification’., Duan V. B
31 L.Ed. 2d 274, 230 (1972).

in Dumn V. Rlumstein. sunxza, the U. S. Suprezez Court

* held that the one-ysct residoncy requirement £ov voters in
Tennessee was in violaticn cof the Equal Protecticn Clause.
The Court «zated that a citizen hus a censtituticnally
protected right to participate in elections on an equal

&" bagis with other citizens in the jurisdiction. -while this
eqguzal right to vote is not absclute, eny restriction and
regulation of access o the franchise wust neet close

constitutional scrutiny. '

reedom tc travel throughout the United States and to

enter and abide in any stace of the Union is also a baszic

constitutional wight. 1In order that a state may constitu-
ticnally deprive any citizen of a fundamental rizht such as

" the right to vote oF penalize a citizen for exercising a
Fundamental right such as the right to travel, that state
must show that the measure is necessary to protect a conpal-~
ling state interest. 0

*r)

: The Court concluded that durational residence voting
. requirements are noc necessary to further a compelling state
jnterest and thus are ugconstitutional under the Equal
_Protection Clause.

. The Suprens Court of Hawaii, in York v. State, Harz,
(1972), held that the State rmay not deny employment to
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persens who hawe less than three-years residency in the State.
The Courct referred to H.R.S. Sec. 78-1(a), whaich reads in '
pertinent part as follcws:

Mal1l officers, whether elective or appoin-
tive, and all employees in the service of the
government of the state or in the sexvice of
any county or municipal subdivision of the
state . . . shall be . . . residents of the
state for at Jeast three (3) vears imsmediately
pracedine theiw anncintwment.' (Emphasis added.)

A

. Tha Court concludad that “The discrimination imposed by
H.R.S. Sec. 78-1(2) denies arbitrzarily to certain perscas,
merely bccause of their status as residents of less than 3 years
duration, the yighc to pursue otherwise lawiul ceupations., It
1s therefore uncomstituticnal’, |

In the companion cases of Camara v, Mellom, 484 P.Zd
\./ 577, & Cal.3d 714, 94 Cal.Rptr. €01 (1971), and Zcilinma v,
. " Welsca, &84 P.2d 578, 94 Cal.iptr. 602 (1971), the California
upreme Court was faced with the exsct same issue cf duraticnzl
residency requivements for caadidates ror public cffices as ncw
raised here, ' i :

The Camarza case, »n, involved Section 602 of the Santa
ty Charter, which read in pertinent part as follows:

"o person shall be eligible to be . . . a
member of the council unless he . . . shall
hsve becn for at least three (3) years pre-
ceding his election or appointment a resident
of the City of Sant3a Cruz « « o« o

=

e Califormia Court stated, ", . . we have concludad
that the challengzed Santa Cruz charter provision violates the
Equal Protectica Clause of the Fecurteenth Amendment to the
federzl Constitution'.
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. In 7eilinsa v. Nelson, supwa, the California Court quoted
with approval fxom Gomueni V. Pcsontard, &4 W.J. 166, 207 A.2d
665, 657 (1965), where the Wew Jersey Court stated:

"Tha right to vote would be empty indee
: - 1f it did not include the right of choice for
© . " hom to vote . . « o This does not mean there
muct be perfect equality between €ha £O . v e »
But it does mean that in judzging the validity
 of a restraint upon eligiblity for elective
office, we must be mindful that the restraint
15 upon the right to vote as well . . . i

. Ypa- from being unrestricted, the power
to prascribe qualifications for elective
0ffice is sharply limited by the constitu-
ticnal cuarzntee of a right to vote. A '
prescrited qualification for offica must
re’ate to the needs of officeholding as
such as the speclal needs of the particular

kb,-' office involved, with the voters free to

' judge the personal or adividual fltness of
the candidates who have those basic qualifica-~
tigas. The line separafin 12 bauic needs
of office fron individual fitness of a candi-
dzte, perheps more easily felt than described,
jg vital, and the fundamental value iavolved
is best served if the judiciary insists that
the reason for inrcads upcn the right to vote
be real and clear and coampelling.”
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The Califormia Court went on to conclude at page 582:

Mgince the right to run for pubtlic office
js as fundzmentzl a right as is the right to
vote, we have carefully scrutinized the resi-
dence restriction in the Butte Cocunly Charter.
Having done so we are not coavinced that the
five-year provisica constitutes the least
restrictive rmethod of achieving the desired
purpose, nsmzly a reasonabla lmeuledze by a

o prcposed cendidate of the general require-
' pents of his couaty." :
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Bolanowski v. Raich, 330 F. Supp. 724 (1971) was an
action by a potential caondidate for the Office £ Mayor for
judgment determining that the three-year residency require-
ment f£or nmayordl candidates unreagonzbly burdened his right
to run forf office end tha right of electors to vete for a
caondidare of theilr cholce in violatizsa of thz Equal Protection
Clause. Thz U. S. District Court for the District of Michigan
held that the three-vear residency regquirement for mayoral

ecandidates which operate to exclude potential candidates for

consideration by the voters of the city was invalid as being

4n viociation of the Equal Protection Clause.

ince Seeticn 7-2 of the Charter of the County of Mauil
is simiisr to those reviewed above in Beolanawski, Zeilinra and

W

Camara, it appears that the seciion stands in violation of the

Equal Protection Clause of the federal Comstitution. The case
of punn v. Blumstein. sunr-a, handed down by the highest court

in the land on 4Anril 25, 1972, is indicative of the current
* v b >

status of the. locw reszerding durzcional residancy requiremzsnts
”‘J (3] J S

for ascess to tha freonchisc. Additionally, the recent action

by the Hawaii Supreme Court, im finding H.R.S. 78=-1(c) consti-

tuticnally invalid, therzby remcving the three-year rasidency

recuirzment for candidates to th tate lezisleturae, makes rere
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of Secticn 7-2 of the

A

evident the ceastitucticnal iavalid
Charter of the Cocunty of Maui,

Very truly yours,

Mzlvym
Deputy County Attormey

L d
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cc: Honcrable Elmer F. Cravalho
Honorable Goro Holizma

REVICWED AND APPRCVED:

g Tae

.‘,/, -t S st 2o

County attorney
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