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MEMORANDUM

TO: Charter Commission

FROM: Paul R. Mancini

DATE: July 22, 1992

RE: Criteria for granting variances.
s I S S s S

At the last Charter Commission meeting I was asked to provide
an explanation to the Commission concerning the granting of
variances. As I 1indicated at the last Commission meeting,
there are generically two types of variances, a "use variance"
and an "area variance." As the names imply, the "use variance"
is one which commits a use of land other than which is allowed
under the 2zoning ordinance. For example, a variance which
permits an office building in a residential district or one
which permits a multi-dwelling complex in a district zoned for
single family dwellings is a "use variance."

Area Variance and Use Variance Defined

An "area variance" is one which does not involve a use which is
prohibited by the zoning ordinance and has no relationship to
change of wuse. An "area variance" involves such matters as
setback lines, height restrictions, 1lot size restrictions and
the like. 1In other words, the term "area variance" is a way to
describe a variance from structural or lot area restrictions.

The "use variance" is distinguished from the "area variance" in
that the former changes the character of the zoning district
while the later does not. Courts have held that the practical
‘.) significance in the distinction between these types of

MEMBER OF THE PACIFIC RIM ADVISORY COUNCIL WITH MEMBER OFFICES IN. ANCHORAGE, AUCKLAND, BANGKOK, BRISBANE, BOMBAY, BOSTON
CALCUTTA, DALLAS, HONOLULU, HOUSTON, JAKARTA, KUALA LUMPUR, LOS ANGELES, MANILA, MELBOURNE, MONTREAL, NEW DELHI, PORTLAND
SAN DIEGO, SAN FRANCISCO, SEATTLE, SEOUL, SINGAPORE, SYDNEY, TOKYO, TORONTO, VANCOUVER, WASHINGTON, D.C., WELLINGTON
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variances is that "use variances" are customarily concerned
with "hardship" while "area variances" are customarily
concerned with "practical difficulties."

As 1indicated, the "unnecessary hardship" 1is a requirement
usually to be met in a "use variance", while practical
difficulty is one usually addressed to the "area variance".
The term "unnecessary hardship" is subject to many definitions
but courts have often found the hardship must be substantial
and compelling and that the circumstances leading to the
hardship must be such as to constitute an arbitrary and
capricious interference with basic property rights. Economic
hardship alone wusually 1is not enough. The fact that the
literal enforcement of the 2zoning ordinance would result in a
financial or pecuniary 1loss to the applicant does not, in
itself, establish "unnecessary hardship."”

"Unnecessary hardship" Jjustifying a grant of the variance
exists when a literal enforcement of the 2zoning restrictions
would deprive the owner of all the beneficial use of his land
and when the land in question cannot be reasonably used in a
manner consistent with the zoning ordinance. Some courts have
indicated that "unnecessary hardship" justifying the grant of a
variance would exist if a land owner cannot yield a reasonable
return from any permitted use under the zoning regqulation.

CODE CRITERIA

As you are aware, counties are creatures of statute and the
powers are delegated under statutory authority. H.R.S. Section

46-4 1identifies the County 2zoning powers. The Maui County
Code, Title 19, Chapter 19.520.505 identifies the provisions
for variance procedures and standards. The standards for

variance under the Maui County code require a finding that
compliance with the zoning ordinance would "result in hardship
to the owner which 1is not mere inconvenience or economic
hardship." The Board (Board of Variance and Appeals) is
required to make three findings, one of the required findings
is that "the use sought to be authorized by the variance will
not alter the essential character of the neighborhood; a second
is that "compliance with the applicable provisions of the title
would prevent reasonable use of the subject property"; and
lastly that the "conditions creating the hardship were not the
result of previous actions by the applicant."”

The ordinance, which 1is controlling, does not distinguish
between "use variances" and "area variances" and does not

create distinct criteria for each.
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CRITERIA UNDER CASE LAW

1. The necessity of proving "unnecessary hardship". As stated
above, the requirement as to a showing of unnecessary hardship
generally only applies to use variances (variances permitting a
use other than that permitted in a particular zoning district).
The hardship requirement does not customarily apply to area
variances, i.e., variances extending relief from restrictions
such as setback 1lines, height restrictions and 1lot-size
restrictions. See Ivancovich v. Tucson Board of Adjustment, 22
Ariz. App. 530, 529 P.2d 242 (1974); Anderson v. Board of
Appeals, 22 Md. App. 28, 322 A.2d. 220 (1974). Where an area
variance is sought, the applicant customarily must only show
that the application of such structural or lot-area
restrictions will result in "practical difficulties". The
discrepancy between the requirements for use variances and area
requirements is ordinarily based on the fact that area
variances do not effect a change in the character of the zoned
area and, accordingly, do not pose a threat of incompatible use
in the neighborhood in question. Anderson, 322 A.2d at 227.

However, where languagé of hardship appears in the =zoning
ordinance itself, the area variance sought will not be granted
unless a showing of hardship is made. See Anderson, 322 A.2d
220.

2. What constitutes "unnecessary hardship"? Under the case
law, where the standard of hardship applies, the applicant, in
order to justify the grant of the variance must meet three
criteria:

(a) If he complied with the ordinance he would be
unable to secure a reasonable return from or make any
reasonable use of his property. Mere financial hardship or
an opportunity to get an increased return from the property
is not a sufficient reason for granting a variance.

(b) The difficulties or hardships are peculiar to the
property 1in question and contrast with those of other

property owners in the same zoning district.

(c) The hardship was not self-created or the result
of the applicant's own actions.
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Anderson, 322 A.2d at 226.

In Anderson, the applicant proposed to build an apartment
complex with attendant facilities. Four of the proposed
apartment buildings violated the zoning ordinance's requirement
relating to a minimum horizontal distance of 300 feet between
facing walls of buildings. The 2zoning board in Anderson
granted the variance and the board's decision was appealed by
two residents on the basis that the applicant had failed to
show unnecessary hardship in support of his application.

On appeal, the Court of Special Appeals agreed with the
appellants despite testimony by the applicant that the
"L-shaped" character of the property and profit considerations
prohibited him from relocating the buildings to comply with the
zoning ordinance. The applicant's architect also testified
that the proposed placement of the buildings was necessary to
enhance the project's view of the bay and to preserve the
overall "resort" character of the project. Anderson at 223 and
224. It was possible for the applicant. in Anderson to maintain
the proposed density of the project by reducing the number of
buildings and increasing the height of the structures built;
however, he was reluctant to do this due to "loss of profit".
Anderson at 224.

In applying the hardship standard, the Court of Appeals ruled
against the applicant and stated that he had not "presented
sufficient proof of an unnecessary hardship, which deprived
[him] of the reasonable use of his land". The court also found
that it was possible for the applicant to develop the land at
the maximum permitted density in accordance with the building
distance requirement and that such development could be less
costly. Anderson at 228.

In other setback cases, area variances have been upheld where a
literal application of the zoning restrictions would deny the
owner of all beneficial use of his property and constitute an
unconstitutional taking. See Kane v. Zoning Bd. of Review, 97
R.I. 152, 196 A.2d 421 (1964); Commons v. Westwood Zoning Board
of Adjustment, 81 N.J. 597, 410 A.2d. 1138 (1980). In these
cases, application of setback requirements and lot-size
restrictions prevented the owners from building any structure
on their properties as permitted by the =zoning ordinance.
Because the application of such restrictions, for all intents
and purposes, effected an unconstitutional taking, the courts
in Kane and Commons directed the respective 2zoning boards to
grant the variances sought.

If further clarification 1is necessary, please contact me as
soon as possible.
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FROM @ MAUKA WATER CO. PHONE NO. @ 8@8 572 9847 P21
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":L‘ July 29, 199¢

Namorandum to the Mewd Chartex Cowmission, Bcb Nakzacney Chairman
 §@: Depertuent of water Supply

The Maui &bLu:ter Conmimsion proposees to strip the Board of
;Matﬂr Supply of its autonowmy. At present tke. Board 18 appointed by the
fﬁayor. This wouuld not chanys. At present the Board hag very
ﬁreal yover. This would changce, ae the Comnilaslun proposes to
imaka the Board's function 100% edvisory. The Director weufd be ap-
;fofﬂted by the Mayor rather than by the Beard. Thus the Mayor's

ipower would be greatly enhanced and the Board's yower siripped.
|

Comuissioners have explaincd théir reason for thie prorosal:
Mhe Water Deyartment hus not adeguately planved for the present

el )

ﬂcrisjs in water supply, especiully upcountry. Certainly it is true

‘.} ;?that growth upcountry has outpnced water surrly, but we muat ask:
ﬁIaltnis really 4w yprusent Board's fguli? This Board has exlsted
ﬁluuu than four years and it has taken this tiune 4o get a grip on
ﬁour probleme and come up with & gawe 3lan to solve then. To gtart

]

over would be a step backwardsa, not forward. According to Mr. Buddy
t
ﬁNObriga, who was in a poaition to know, upccuntry wate: planning wae
ﬂnesleutod prior to 1988 when the Byard was non-autonomous. Thue
%the rresent Board ie being blamed for a problen it inherited, and

ﬁthe Cormimeion is proposing to return Maul tm the structure that

vierested the problem! I1:suggest we don't chanpe horses in midstrean.
o
i The Commims‘on's proyoenl lgnores a very ilwmportant function of

the pregent Board. Thie Board ampends a large porcentage of ite
B :

jtime and energy listening to our c¢itizene who need the Board's
lappooval for theilr unique situations regcarding water supply.

‘-)' J@h1a is a quasi-judicial function prorerly surved by an independént

o
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;Board with full: power. If tho Bpard were uwads entirely advisory,
i

fﬁha Dopartmont  would hove 4o teke over this funetion under
‘direct political control. Folitical favoritism would rule in
“the absence of indepsmdent consideration. Furthermore, the most

qualified and interested Bosrd members would be lewso Intercoted
{j
~idn gerving on a Bpard with ne roal power sirce politicans would

«if }
T
il

@be akle ta ignore their decizions,

i

i T Ll 5 » gL 1 s

Ei The present Board performs thils quasi-judicial funeticn

il

il : o o i

iwlth great patience, sWill, and wiedom. Thewso decisions seldon get

~puaeh press, but they are very important te our citizens, for
T A :
cexamyple, allowing a fawily who owns a plece of lend to pess it on

‘ito their children,
i)

4 I, conelusion, I urge the Comcission to lecave the Board of

i

“UNater 3upply and its Deparimeni alone and allow thew to get on

y;_ ] ] 1
twith their inmgertant work on ovr behalf,
j ¢

Mahalo for yoor conaidersation,

Jarie Hunber

Maui resident fo r 23 years

Graduated Punzhou School 1957

Graduated Yale Un%ﬂuer&ity School of

i Enginzering 1961

Graduated Stanford Law School 1964

Professor of Law lUiniversity of Ore;oun
1966~673

s bl
Fresently pIDpT]ﬁiOr) Mauka Wuter Co
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COUNTY COUNCIL

RONALD KOUCHI, CHAIR

RANDAL G.B. VALENCIANO, VICE CHAIR
BILL KAIPO ASING

MAXINE CORREA

JESSE FUKUSHIMA

MAURICE MUNECHIKA

4396 RICE STREET, SUITE 206
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LIHUE, KAUAI, HI 96766-1399

July 27, 1992

43-63

Mr. Robert Nakasone
140 Alamaha Street

Kahului, HI

96732

Dear Mr.'y;ﬁggone:

Regarding your recent inquiry as to the change in term of
Council office from December to January, please find the following

Because there exists such a short interval between
General Election and the start of the term in December,
the January term would provide Councilmembers additional
time to spend with his/her family due to the enormous
amount of time spent during the campaign session;

it seems that Councilmembers favor an extended
Thanksgiving vacation into the month of December which
often creates scheduling problems for organizational and
leadership caucus;

January term would provide time for a new
Councilmember elect to better orientate him or herself
not only with County Clerk/Council Services operations
but with the operations of County government and the
various cabinet members; and

comments:
1)
2) Further,
3) The
4)

A January term would allow more time for Councilmembers
elect to get better acclimated with the critical issues
facing the County.

Thank you for this opportunity to comment.

RW: 1lki

D1:92-535/1i

Sincerely,

i (C

RONALD KOUCHI
Council Chair

AN EQUAL OPPORTUNITY EMPLOYER



WEsT MAUuI TAXPYERS ASSOCIATION Q}@L}/

Robert Nakasone, Chairman
Charter Commission

200 S. High Street
Wailuku, Maui, HI 96793
July 22, 1992

Re: Council District Representation

Dear Mr. Nakasone,

West Maui Taxpayers Association represents over 3,000 taxpayers
in Maui County. On the behalf of these taxpayers the association
is extremely concerned with representation at the county level.
We have followed closely the commission's discussion in relation-
ship to the District Representation on the County Council. After
deliberation we feel strongly that the best representation for
the people of the county would be Direct District Representatlon
by a council person living in a district and receiving votes only
from those people in the district.

Our reasons are several. However, I think it can be summed up in
a general statement indicating that the current system or any
derivation thereof without equal representation is unfair to Maui

voters. The people of an area, such as Lahaina, do not actually
elect their representative. That representative is elected by
the large population centers. That in the past has been central

Maui and in the future probably Kihei, Upcountry and the Paia
area.

This situation makes it extremely difficult for a representative
of a district to campaign with effectness with the people who
that representative will be representing. Instead the represen-
tative is forced to campaign in the entire county. A task which
favors a different type of person than could get elected were
direct representation be the case.

If, and only if the commission does not put forth district repre-
sentation to the electorate, as detailed above, but instead de-
cides to eliminate the at-large positions and create new dis-
tricts in the County with a representative being required to live
in one of nine districts and still requires that voters remain
able to vote for all council persons; then, and we repeat, only
then, we urge the commission to create equal representation
districts based upon total population. In other words if the
county population is 100,000 people, each council person should
represent approximately 11,000 persons district. We are particu-

P.O. Box 10338 « Lahaina, Maui, Hawaii 96761  Telephone: (808) 661-3042 « FAX: (808) 667-2077



larly not in favor of continuing the current system where a small
number of people, such as Lanai and Molokai have the decided
advantage of a representative from their district, " which has a
population of only 3,000 or 4,000 persons. We understand and
sympathize with difficulty of moving "backward" for these areas.
However, we feel that it is a much greater injustice for the
remaining 90% of the population to be under represented. We feel
that by election time this will be a commonly known and hard felt
stance from the majority of the voters in the county. Any other
proposal will therefore fail and your time and sincere efforts to
improve the voting system will have been spent uselessly."

g .

ames M. Lowson, Chairman
axes & Budget Committee

Tk Krrn_

Executive Director

Sincerely,
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3.8.1 REVISED ORDINANCES OF HONCLULU Cf 9‘ - (0 b

“Officers and employees” shaii be given the rueaning 3§ presciiped in subsections 3 and 4 of Section 13-101
of the revised charer; provided, that the terms uofisers and employees” shall also inciude officers and employees
under a personal service contract with the execative branch of the ciry as prescribed in subsections (g) and (b) of
Section 6-303 of the revised charter o under equivalent contracts with the legislative branch of the city 3s prescribed
in subsecton (f) of Section 6-304 of the revised cnarter. but excluding independent coBractors, and provided
further, that an individual shall not be deemed an officer or employce golely by reason of such person’s receipt of
a pc;gio& d)l;ab'dity payments, Of Other payments 0t made for current services. (Sec. 6-1.1, R.O. 1978 (1987 Supp.
to 1983

Sec. 3.82 Additional standards of conduct.

No officer or erapioyee of the City, EXcept as yereinatter provided, shall:

(a) Participate, 3s an agent or representative of a ity ageacy. in any otficial action directly affecting a business or
marter in which (1) such person has a substantal fingncial interest; or (2) by or for which a firm of which such
person is 8 member, an associate or an employee has been engaged asalegal counsel or advisor or consultant
or representative in a mater directly relazed to such action; provided, that 2 councilmember is ot precluded
from voting on such marter before the courcil 50 long as a written disclosure has been made in the event there
is 8 conflict of interest involving this subsection and relating to such mater.

(b) Acquire financiai interest in business enterprises which such person has rezson to believe may be directly
involved in official action to be taken by such person.

(c) Appear in behalf of private interests before any agency other than a court of law, nor shall such person
represent private interests in any action or proceeding againstthe interests of the city in any litigation to which
the city is a party; provided, however, that a rmeraber of any board, commission o committee, whose board,
commission or committee does not exercise cither quasi judicial or quasi legislative power, may appear for
compensation it behalf of private interests before agencies other than the one on which such person s&rves
and other than those agencies that have the power 10 review the actions of the agency on which such person
serves, or Lo act on the same subject matter as the agency on which such person serves; provided further, that
no officer or employee shall be denied the right to appear before any agency 10 petition for redress of
grievances caused by any official act or action affecting such person’s personal Tights, privileges or property,
including real property. This prohibition skall not apoly to any architect, landscape architect, sucveyor of
engineer registered as such under the provisions of HRS Chapter 464, who is a city employee or officer, with
respect to the affixing by such registered professional of such person’s registered stamp te &ny plans,
specifications, drawings, e1c., to be submirted to the city for permits for such person's principal residence of
that of members of such person’s immediate family; provided, that the stamp {s accompanied by 3 signed
statement that the work was prepared by the person starnping the document or under such person's
supervision; and provided further, that the registered prafessional may not, in the capacity of a city employee
or officer, review, approve or otherwise act upon the plans, specifications, drawings, tc.. such person has
stamped. For the purposes of this section, «immediate family” means the employee's or officer’s Spouse,
siblings, children or parents; spouse's children or parents; or children’s Spouses.

(d) Accept a retainer, compensation, or election campaign contribution that is contingent Upon ACtion by an
agency.

(z) Enterinto any contract in behalf of the city with an officer or cmployee or with a business in which an ofﬁper
or employee has a controlling or substantial financial interest, involving the furnishing of services, materials,
supplies and equipment unJess the contract is made after competitive bidding; provided, that this subsection
shall not apply to personal contracts of employment with the executive branch of the city as prcscn_bed.m
subsections (g) and (h) of Section 6-303 of the revised charter or equivalent contracts with the legislatve
branch of the city as prescribed in subsection (f) of Section 6-304 of the revised charter.

(f) Order any person fo violare, Of aid or abet any person in the violation of the provisions of Section 63122 of
the revised charter of the city, relating to prohibition on political activities of persons in the civil service.

(Sec. 6-1.2 R.O. 1978 (1987 Supp. t0 1963 Ed.))

Sec. 3-8.3 Restrictions relative to post employment.
(a) Noformer officer or employee of the city chall disclose any information which by law Ox practice is not available

3-12
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July 29, 1992

Mr. Robert Nakasone

Chairman, and Members of the Maui County
Charter Commission

County of Maui

Wailuku, Maui Hawaii 96793

RE: Proposed amendments to the Charter by the Commission
1991 - 1992

Dear Mr. Nakasone and Members of the Commission,

Recently, I reviewed proposed amendments to our Charter
published in local new media. There are three areas that concern
the relationship between our executive branch and legislative
branch that need to be looked at in light of recent events.

The first is the proposed amendment to Section 9-11 to provide
that the mayor shall notify the council within ten (10) days of the
abandonment of any capital improvement appropriations. In our

current Charter the exclusive authority to amend a budget is statei

in Section 9-6 paragraph 5. The proposed amendment gives to the awm
executive branch the authority to amend the budget Jby in effec
deleting projects for whatever purpose,

This power is fundamental to our legislative branch and should
not be so shared or subverted. Under Section 9-11. Lapse of
Appropriations., it is stated that an appropriation for a capital
improvement shall continue in force until the PURPOSE for which it
was made has been accomplished or abandoned. It seems clear that
the mayor is prohibited from abandoning a purpose set for in our
budget ordinance as Section 7-5.17 of the Charter requires that the
Mayor enforce the ordinances of the county.

If the intention of your amendment is to require that the
Mayor inform the Council when lawfully appropriated funds will not
be expended, and not to diminish legislative authority I suggest
the language of the proposed amendment be changed to read: "22
provide that the Mavyor, when it is determined that the
administration is unable Lo expend lawfully appropriated funding
fﬁf any capital improvement, shall notify the Council within 10
days of that determination, as well as submit justification Eh
rof—eonplisnes S datet i ATt S 0> .

Secondly, Amendments to Article 10 Code of Ethics Section 10-4
contain the phase "for compensation" which may in effect
legitimizes representing private interests between departments or
before Boards or Commissions as long as no money changes hands.
This may not protect public trust and confidence in the integrity
of government. I hope you will reconsider these amendments. Tk
should be noted that the Mayor has a voice in the proceedings of
all boards and commissions. (Section 7-5.15) It should be a
unbiased voice, but that has not proven to be the case.

thy




0 If the Mayor were to appear as an individual, then the
amendment might be justified, is some fashion. But, the Mavor
seeks to use the power vested in the Office of Mayor in a very
"creative" way.

I request that this Commission reconsider an amendment I
submitted to the Commission regarding our Ethic Code in light of a
recent article in the Maui News describing an action of Counsel at
an Board of Water Supply meeting.

The amendment was that Section 10 - 4 (2) be amended to
include: "No agent of the Office of Corporation Counsel shall
permit a Board or commission to Eake action upon an incomplete
application, upon a misrepresentation of intention or content of
a law or fact, nor shall proceedings be held without the presence
6f*a representative of the 0Office of Corporation Counsel

And further, that Section 10-5 be amended to read "If a& the
Corporation Counsel allows a v1oLg££9n of the provisionS of this
article, the Corporation Counsel shall publish a description of the

action and a publiec apology in a local daIIy and weekly newspapers

addressed to citizens of this community.'

Sincerely submitted,

-~

N
‘<\\\\\\‘:>
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187 Alohi Place

Pukalani, Maui, Hawaii 96768-8707
July 23, 1992

Mr. Bob Nakasone, Chairman and members
of the Maui County Charter Review Commission

County of Maui

200 South High Street
Wailuku, Hawaii 96793

Dear Mr. Nakasone and members of the Charter Review Commission:

Thank you for taking the time to hear my concerns regarding
your proposed changes to the charter. I would like to add to the
comments I made at your meeting of July 22, 1992:

1. Article 8 - County Departments, item 12: The proposed

amendments by the Commission to section 8-5.4.1 should be changed
and additional language be added to read as follows:

lll.

Hear and determine applications for variances from
the strict application of [any general plan,
zoning, subdivision or building ordinances] the
standards contained in the comprehensive zoning
ordinance, the subdivision ordinance, and the
building code. The board shall hold a public
hearing prior to ruling on a variance application
and shall issue findings of fact and conclusions of
law on decisions granting or denying variance
applications. The board shall comply with the
general plan and the community plan provisions of
the county. The board shall not grant a variance
which requests a use which does not conform with
the applicable community plan designation for the
subject property. Variances may be granted by the
board of variances and appeals if the board finds
that due to the particular physical surroundings,
shape or topographical condition of the subiject
property, compliance to the standards would result
in hardship to the owner which is not mere
inconvenience or economic hardship on the
applicant. The board shall grant a variance if the
board finds the following:

a. That there is an exceptional, unique or
unusual physical or geographical condition
existing on the subject property which is not
generally prevalent in the neighborhood or
surrounding area and the use sought to be
authorized by the variance will not alter the
essential character of the neighborhood;




Page 2

b. That strict compliance with the applicable
provisions of the standards would prevent
reasonable use of the subject property; and

Co That the conditions creating a hardship were
not the result of previous actions by the
applicant."

Justification: Although title 19 was recently amended to
incorporate the above three criteria, these provisions in the
charter will leave no question that the board cannot vary policy.
The City and County of Honolulu also has similar language in their
charter.

2.  Article 8 - County Departments, item #14: In addition to the

comments I made, I would like to elaborate on the details involved
in administering to more than one planning commission. Some
examples of the problems entailed in administering to more than one
commission and the resulting confusion and complexity of doing
business in Maui County:

Currently, we have two separate rules and regulations for
processing Shoreline Setback Variances, Special Management Area Use
Permits, State Special Use Permits and Administrative Rules and
Regulations for each commission. In addition, whenever,
recommendations to amend provisions of the general plan, community
plans and comprehensive zoning ordinance (CZ0) are made each
commission have separate recommendations and two ordinances for the
same issue have to be prepared and submitted to council. The CZO
provisions are also being affected where exceptions for one island
are being made for the same land use, which leaves some question,
in my mind, on its wvalidity. The environmental assessment
application process and procedures also differ. This could also
conceivably apply to the subdivision ordinance, rules and
regulations, and ultimately, to all other development permit and
approvals which come before a planning commission.

The per capita cost and the financial cost to the county,
to the development community, to the consumer and to the community
should be reviewed and considered. Further, the NIMBY effect,
nepotism and the conflict of interests considering the small size
of each community, as well as, the fairly 1liberal ethics laws
existing should be considered. 1In a small population with limited
economic opportunities and land ownership potentials, the decisions
made may not be in the best interest of the public or the county as
a whole.

In addition, residents of all communities feel that their
community is "unique" and have "special qualities". If uniqueness
and "special qualities" are the only bases for which a planning
commission can be established in a community, how could any other
community be denied from having a planning commission of their own?
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3.  Approval of Charter Amendments by the Voters. another

matter which concerns me, is the issue of how amendments are
approved by the voters. The charter seems to be silent on how
amendments to the charter are approved. Section 14-2.3 seem to
indicate that the majority of the voters voting would have to
approve the charter amendment. However, in the 1last charter
revision, a small minority of voters approved the amendment
creating another planning commission. In Robert’s Rules and in
most organizations, amending charter and by-law provisions are
taken very seriously and two-thirds votes are required to change
the documents. It should be of similar or higher interests to the
public and the county that amendments to the charter are not made
by the minority. I recommend the following amendment be added:

"Section 14-2.4. No amendment or revisions of this charter
shall be effective unless approved by a majority of the voters
voting thereon."

This same language is included in the Charter of the City and
County of Honolulu.

4.  Article 8 - County Departments relating to qualifications:

As I stated I am opposed to eliminating any qualification
requirements and would encourage the Commission to consider
including more specific technical and educational qualifications
for department heads and deputies, particularly for those
departments where the tasks are legal/regulatory and/or related to
public health and safety. In addition, it is not clear what the
function of a budget officer/director is, the qualifications and
requirement since it is not a charter requirement.

Another point, relating to the problems of the Board of
Water Supply, is that in addition to specific technical and
educational qualification requirements of the director and deputy,
there should also be qualification requirements for boards and
commissions. Minimum criteria of the composition of the water
board or minimum qualifications of individual members (other than
or including geographic residency) should be considered.

There should be a balance of technical, as well as,
special interest representation. In addition, consideration should
be made to include public officials such as the planning and the
public works director as voting members of the board, particularly
since planning, 2zoning and other infrastructure facilities are
intricately tied to water facilities; representation(s) from the
technical/scientific such as a hydrologist/hydrogeologist and/or
geologist and engineer; consumer(s), who has no development or
interest other than as a consumer; financial or fiscal; major water
and/or land ownership interests; and environmental interests. The
same qualification requirements should be considered for other
boards and commissions.
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5. Administration of land use ordinances and rules and regulations.

Another major concern is the manner in which land use
ordinances are currently prepared by the Planning Commissions and
Planning Department but administered by the Department of Public
Works. According to Chapter 46 of the Hawaii Revised Statutes,
the legislative body (Maui County Council) is authorized to create
a planning commission to formulate a master plan providing for the
future growth, development, and beautification of the county in its
public and private buildings, streets, roads, grounds, and vacant
lots; to formulate subdivision and 2zoning regulations; and to
recommend the establishment of building zones.

Chapter 8-8.4 of the Maui County Charter authorizes the
Planning Commission and the Planning Director to recommend
revisions and prepare ordinances for the general plan, zoning and
other proposed land use ordinances and amendments. At the same
time, the charter (Chapter 8-5.3) directs the Director of Public
Works to administer the subdivision and zoning ordinances and rules
and to approve subdivision plans. Is this charter provision in
conflict with Chapter 46, HRS? What about Chapter 205, HRS? What
qualifies the Director of Public Works to administer the zoning and
land use laws? There are major differences in interpretation of
land use laws, and inconsistencies in application of the laws.

For example, the Molokai Highlands, Waikapu Sandalwood,
Waikapu Valley Country Club and Kapalua Plantation Golf Course
projects are all on State Agricultural designated lands, classified
C, D, and E where golf course are a permitted use. In one case,
the developer’s contact was with the Planning Department and in the
others with the Department of Public Works. One case was required
to apply for a State Special Use Permit and others did not. More
recent cases, include a commercial kennel permitted by the Director
of Public Works without State special use permits, when all
previous commercial kennels the county (including other counties)
have required special use permits. There are also other similar
cases.

Other than constitutional and civil rights legal issues,
there are also the problem of the lack of consistency and the
unfairness to the public and the landowner.

6. Section 3-5: Salary Commission. The salary commission duties

should remain as it is. It seems that the original rationale for
having a salary commission should be reviewed. It seems that it
was to help elected officials to ensure that there is 1little
appearance of a conflict of interest in regards to their own
salaries and increases. The person or authority who hires and
fires an individual should be permitted to set the salary of their
own staff based on qualifications, responsibilities and need. 1In
addition, the salary commission is an appointed citizens body.
What qualifications are the members required to have. The
decisions they make could also be highly political rather than
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objective. Consideration should be given to requiring a portion of
the commission to include personnel, labor, economic, fiscal,
management type individuals, as well as citizen representation. In
addition, the members terms should be staggered and should not run
concurrently with the terms of the council members.

In closing, I hope that any amendment put on the ballot

will have thorough statistical/technical/legal review and the
public are made aware of the fiscal, legal and other consequences
of the changes. For each amendment proposed, there should be brief
"pro" and "con" or identification of the negative and positive
consequences of each amendment. It surprises me that this has not
been done yet. Further, any amendment which require major system
changes, particularly where personnel changes and duties are
involved, should require more realistic and longer transition time
period than the minimum thirty days required by the charter.

Should you have any questions, please feel free to
contact me.

Very truly yours,



Council Chair

uouncll Vice-Chair
Patrick S. Kawano

Howard S. Kihune
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Vince G. Bagoyo, Jr.
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T COUNTY OF MAUY! TICE OF THE MAYOR
ayne K. Nishiki 200 S. HIGH STREET

Eemaie Tonne Drmmond WAILUKU, MAUI, HAWAII 96793

July 30, 1992

Honorable Linda Crockett Lingle

Mayor, County of Maui APEROVED EOR To ARG i
Wailuku, Hawaii 96793 SRSERIEN Vii |

For transmittal to: il ‘ %% 2B

Mr. Bob Nakasone, Chair

and Members of the Charter Commission
County of Maui
Wailuku, Hawaii 96793

Dear Chair Nakasone and Members:

Gwen Y. Ohashi
Director of Council Services

qp-leT

SUBJECT: AUTHORIZATION FOR THE USE OF CHECKS

INSTEAD OF WARRANTS

According to the Acting Director of Finance,

Wayne

Fujita, the Charter Commission requested comments by the
County's independent auditor, Deloitte & Touche, regarding a

proposal to authorize the County to make payments by
instead of warrants.

Because Deloitte is responsible to the Council

checks

rather

than the Administration, Deloitte transmitted their comments
in a letter addressed to the Office of Council Services.

Deloitte's letter is attached hereto.

If I can be of any further help, please do not hesitate

to contact me.
Yours truly,
HOWARD ;?'KIHUNE
Council Chair

124:k3:miscl:k



—y  Deloitte &
o Touche

\ Suite 1200 Telephone: (808) 543-0700
1132 Bishop Street Facsimile: (808) 526-0225
Honolulu, Hawaii 96813-2870

-
July 28, 1992 o5 &
<=
Office of Council Services ;J :l ';
County of Maui ST W
200 South High Street Z3
Wailuku, Maui, Hawaii 96793 =
LI
r~

Dear Sirs:

You have informed us that a proposed amendment to Section 8-4.3.7 (relating to the Director of
Finance) has been submitted to the Charter Commission. Such proposed amendment would allow the
Director of Finance to issue checks, in addition to warrants. You have asked for our opinion on this

w proposed amendment.

We believe that the issuing of checks by the Director of Finance is an acceptable alternative to the

issuing of warrants, provided that sufficient internal controls are established over the operation of the
checking accounts.

We would be pleased to assist the Administration in ensuring that the internal controls established over
the checking accounts are sufficient and proper.

Yours truly,

Dolodle T Tovehn__

Deloitte Touche
Tohmatsu
International



Opinion

Leave water board alone; g v . o rrr—
members doing fine
job without the politics

COMMENTARY

By JAMIE HUNTER

he Maui Charter Commission

proposes to strip the Board of
Water Supply of its autonomy. At
present, the board is appointed by the
mayor. This- would not change. At
present, the board has very real pow-
ar, This would change, as the com-

\ :sion. proposes to make the
's function 100 percent adviso-
ry. The director would be appointed
by the mayor rather than by the
board. Thus the mayor's power
would be greatly enhanced and the
board’s power stripped.
Commissioners have explained
their reason for this proposal: The
water department has not adequately
planned for the present crisis in wa-
ter supply, especially Upcountry.
Certainly it is true that growth Up-
country has outpaced water supply,
but we must ask: Is this really the
present board’s fault? This board has
existed less than four years and it has
taken this time to get a grip on our
problems and come up with a game

plan to solve them. To start over

would be a step backwards, not for-
ward.

Upcountry water planning was ne-
glected prior to 1988 when the board
was non-autonomous. Thus the pre-
sent board is being blamed for a
problem it inherited, and the com-
mission is proposing to return Maui
to the structure that created the prob-

.

lem! I suggest we don’t change hors-
es in midstream.

The commission’s proposal ig-
nores a very important function of
the present board. This board spends
a large percentage of its time and en-
ergy listening to our citizens who
need the board’s approval for their
unique situations regarding water
supply. This is a quasi-judicial func-
tion properly served by an indepen-
dent board with full power. If the
board were made entirely advisory,
the department would have to take
over this function under direct politi-
cal control. Political favoritism
would rule in the absence of inde-
pendent consideration. Furthermore,
the most qualified and interested
board members would be less inter-
ested in serving on a board with no
real power since politicians would be
able to ignore their decisions.

The present board performs this
quasi-judicial function with great pa-
tience, skill and wisdom. These deci-
sions seldom get much press, but
they are very important to our citi-
zens; for example, allowing a family
who owns a piece of land to pass it
on to their children.

I urge the commission to leave the
Board of Water Supply and its de-
partment alone and allow them 1o get

on with their important work on our”

behalf.

Jamie Hunter, a former law pro-
fessor, is a resident of Olinda and
owner of Mauka Water Co., a bot-
tled-water company.
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Fairfax A. Reilly
P. O. Box 49
Lanai City, HI 96763

Ms. Dolores Fabrao

Lana'i Representative

Maui County Charter Advisory Commission
P. O. Box

Lanai City, HI 96763

August 1, 1992
Dear Ms. Fabrao,

As a fourteen year resident of Lana'i I wish to support the creation of a Lana'i Planning
Commission. Although Lana'i is a unique community as a result of the ownership by

Dole Foods, Inc. of the majority of land, Lana'i residents whether company employees or
residents employed by other businesses need to decide their destiny. I believe the creation of a
Lana'i Planning Commission would more clearly identify accountability within the
community.

The proposal should be presented to Maui County voters to decide in an informed and
democratic process. In this way the costs and benefits may be openly discussed.

Cordially,

& 7~ T SN
Fref b Kt

Fairfax A. Reilly
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CH&RTER COMMISSION
County of Haui

200 South High Street
Wailuku, HI HSJFE

Honorable Chairperson and Charter Commission Memberz:

A Eb e

Thank you faor this apportunity to address »
writing., @At thie time, I would like to once again encourage
you to include the proposal for :ep rat AN NG

arate i
i in the 2 Charter

I p 5:1:

commission for the island of Lan:
npdate,

Az the immediate past president of Lanzians for
Sensible Growth and a past memher of thes Lanai Aduvisory
Committes to the Maui Flanning Commisszion, I hauve
experienced first hand the frustrations brought about by our
inability to affect decisions which touch our lives, On
geveral occasions, Lh& recomendatiaons of the A&duisory
Committes were owverturned by the Flanning Commission. lbe
felt powerless., Likewise, after presenting telling evidence
and strong testimony, we have watched while the develaper
waz asked what he Wdﬁt&d. Decisiocns were then mades in total
accordance with the dewvelopers wishesz., We, the communits
pecple, were l=ft holding the bag.

For the above reasons, 1 strongly urge you to include =
Lana’i FlLarnning dummissr|n in the items being presented by
the Charter Commission for our consideration.

Thank »ou once again for »our Kind attenticon to this
matter,

Sincerely,

Martha &. Evans



August 13, 1992

Mr. Robert Nakagone
Maui Charter Commission
200 S, High Street
Wailuku, ﬁawaii 96793

Dear Bob:

This letter is to strongly object to the recommendation to alter
the community representation of the County Council based upon
geographic parameters rather than population distribution.

Because the impact of such a change would be long term,
you must consider carefully the Projected growth for our community
over the next decade. There already exists major residential
Projects that have been apgroved in Central Maui. Thig expanded
population base would not he best served if the commission were
to irresponsibly adopt the plan Presently under consideration.

While the intent may initlally appear practical, further
examination will reveal the shortsightedness of such a decision.
The §0pulation would not be fairly répresented and this imbalance
may lead to Otentially devastating consequences. Other than
for emotiona reasons, there 1s no basis to alter our present
representative basis,

Thank you for allowing me the Opportunity to wvoice my
Position on this important topic.

lo nui loa,

‘ e

Warren Orikasa

RR1 Box 363, Wailukw, HI 96793 » (808) 244-4707
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Please. deliver o Bab Nalagas,

P.0.Box 967

Wailuku, HI 96793 O : \WALSS | @
August 13, 1992 ver Cow Mw/ls/
Robert Nakasone, Chairperson q?.’
Maui County Charter Commission
Countz of Maui
Wailuku, HI 96793
Dear Mr. Nakasone:
I am writing to ask for the serious consideration of two issues
by the Charter Commission before its makes its final recommenda-
tions. First, as a resident of Waikapu (south of Waiko Road), I
stron31y object to the main portion of our community being in-
cluded in the South Maui district for County Council representa-
tion. While it may appear to be appropriate in terms of census
information (which'I also question as well), I do not believe it
is in the best interests of the actual ?hysica1 community. Our
ties are with central Maui in terms of location. When one con-
siders the major hguswnq‘dqvelopmgnts being implemented by C.
Brewer and Maui Lani which will be immediately adjacent to Waika-
pu, these will have direct implications for Waikapu. In addi-
tion, Waikapu's needs should be considered when other planning
and budgetlng decisions are made for central Maui. We want to be
represented by those who know us best.
I did raise this issue at the Waikapu Community Association
meeting on Tuesday, August 11. Although no official association
position was taken, many people did express their concern about
-’ the rationale both the state and now the County are taking in

determining district boundaries. Please consider Al Spark's
recommendation that Waikapu, physica]li as well as philosophical~
ly and fiscally, belong with the Wailuku-Waihee-Waiehu district.

Secondly, I would also like to express my objection to the dele-
tion of one of the Central Maui district seats on the Council.
A?ain we should look at the fact that more than 6,000 new_homes
wil] be built in this area in the next few years. The population
will burgeon; the infrastructure will be maximized in usage. On
the other hand, there does not appear to be the same level of
development in Hana, for example. Adequate and competent repre-
sentation of this urban area which also encompasses the business
and government centers of the County is critical.

Thank you very much for your consideration of my concerns.
Although the general public has not responded en masse to the
roposed recommendations of the Charter Commission, you should
now that people-on-the-street are concerned and want positive

decisions made which truly refiect their needs and desires.
Very truly yours
4

Wallette Garcia Pellegrino (1ife-long resident of Wku-Waikapu)

J



494 Melemele Street
Walluku, Hawall 96793
August 13, 1992

Mr. Robert Nakasone

Maui County Charter Commission
County of Maui

Walluku, Hawaii 96792

FAX: 243-7686

Dear Mr., Nakasone:

As a life-long resident of Central Maui, I am writing to
express my concerns about the possibillity of reducing tha
Central Maui seats on the Maui County Council from three to
two,

I believe Central Maul will continue to grow at a faster pace
than other communities on Maui. For exampla, ¢. Brewer plans
to bulld approximately 3,500 housing units and Maui Lani will
contain 3,000 housing units. This asubstantial population
increase in Central Mavi certainly justifies the thras-member
repregsantation on the County Council.

I would NOT like to mse this item on the November ballot,

Sincerely,

S pleniv ) Hell

Stephanie J. Hall

L #:7IONNCD ALNNOD INVW «EG60LLRBOB ' NdOL:v ¢t 26-E(-§ ! 9|ddeaUTd ® pue TneW:Ag IN3S
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August 13, 1992

Mr. RHobertL Nakasone, Chalirman

Members ol the Maul Charter Commission
County of Haui

Wailuku, Mauli Hawall Yoe/93

Subject: Proposed amendment to Article 10, Section 4 (d}.
PDear Mr. Nakasone and Members,

Prior to my review of your dralit report and listening to your
comments oL the issue described above, as the commercial goes, 1
thought you were on 1it.

But, now arter speaking with Commissioner Wright and rurther
study it seems the proposed amendment rips a gaping hole 1n the
BEthics Code as 1t appears 1n our Charter. And 1 hope you will
reconsider its wording. Your proposal deletes trom the Code
description of the very contlict that may cause a 108s oL trust and
confidence in the integrity ot government, necessary to detLermine
gpecitic¢ conduct unethical. A8 the Code reads tLoday, 1t 18 Lhe
act ot representing private interests agalnst the interest of the
county, against the public interest, which triggers implementation
or the provision. 3

The existing section seems based upon Lwo premises: rirst the
writers recognize in the Code that the office or position held by
an individual carries with 1t power, and that this power intluences
the judgement ol members ol Boards elc. And, secondly, the Code
recognizes that thelr exlists a public interest which needs to be
protected ftrom private interest.

No elected orficial represents pubiic¢ 1nterests, when they
appear betore a Board, because when you review the charter %
becomes apparent that the public interest is expressed 1n law. 1155

i$ the best judgement of many, not ol one person. To say that the
Mayor represents the public interest when she advocates fLor a
private corporation betore a Board 18 incorrect. Linda Lingle the

citizen may express her support and her reasons Lor support. But,
as Mayor she does not have the authority to define public interest.

By taking sides in public debate as an official or government,
the fabric otf the Code 1is ripped apart, because government 1s
required to provide egqual treatment, protection, opportunity, and
elected officials are required to representation citizens equally
theymust strike a balance between protectionoﬁgison’s rights, and
the'promotion oif citizen's interest. The public interest 1s vested
in law.

I request that this commission retain the current language
“Represent private interest in any action or pioceeding agalnst the

interests of the county..." and add the phrase “"as an olLflcer or
employee of the County”. And delete the second part ot the
sentence.

Sincerely,

A 20,
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